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Maintenance Tips to Prevent Leaks,
Prolong Building Life

Preventive maintenance is a thankless task. Occurring behind the scenes, preven-
tive maintenance usually doesn®get noticed unless something disastrous happens.
Community associations often give landscaping and cleaning services priority
because the benefits associated with those activities are readily visible. Roof care
and building exterior maintenance, because of their relative high costs and low
visihility, are often postponed or smply neglected. However, community associa-
tions ignore preventive maintenance a their ovn peril.

2007

rainage failure and building envelope failure are the main reasons for
leaksOsays Charles Antis, president of Antis Roofing & Waterproofing in Lagu-
na Hills, Calif. Because of mold, the liabilities for leaks and moisture intrusion are
costlier than ever for associations. Qnterior repairs that used to cost less than a
$1,000 now cost more than $10,000 because they have to comply with ar-quality
standards for mold remediation,Osays Antis.

(continued on p. 2)

UPDATE

New Jersey Case May Force Review of
Free-Expression Rules

Last year, we told you about a February 2006 New Jersey appedls court ruling that
condtitutional free-speech rules apply to community associations (see New Jersey
Court Applies Free Speech Rules to Community AssociationsOlnsider, May 2006,
p. 4). Now, the caseis pending in New Jersey®highest court following arguments on
Jan. 4, 2007. The New Jersey Supreme Court®ruling may affect your community®
rules pertaining to the placement and content of membersGigns and membersO
access to the community@newdetterN even if your community is not in New Jersey.

The February 2006 gppellate court decision marked the first time a Sate court
ruled that community associations must respect membersGundamental constitu-
tiona rights even though the associations are private organizations. In that deci-
sion, the court reasoned that community associations act enough like public
government entities to require the associations to afford the same free-speech
rights to members, says David Byrne, partner at Stark & Stark, PC., in Princeton,
N.J, who has been watching this case dosely [Committee for a Better Twin Rivers
V. Twin Rivers HomeownersGAssn)].

(continued on p. 4)
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Prolong Building Life (continued from p. 1)

This reason done makes preventive maintenance and vigilance for
potential leaks avital concern for associations. Antis notes that legitimate
and fear-based litigation have affected his industry. In particular, thisis
because litigation and the threat of lawsuits have driven up insurance costs,
providing an incentive for associations to keep up with building exterior pre-
ventive maintenance.

Winter and harsh weather can erode your association®buildings. 1t®
wise to review your association® preventive maintenance priorities every
spring and to make sure your roof and building exterior will last for many
more seasons. Here are some maintenance tips that Antis gives to associa
tion managers and board members in his preventive maintenance class. We
will dso give you aModel Letter (see box, below) that you can include in
your community association® monthly newsletter, reminding members to
perform certain maintenance tasks.

Remove All Debris from Drainage Points

Ensuring proper drainegeisimportant for both flat and doping roofs. Proper drainege
requirestha excesswater be correctly carried avay or diverted from senstive arees For
doped roofs, senstive aress requiring atention are a the valleys where one doped roof
megts another, and other areaswhere water is channdled during rains

MODEL LETTER

Enlist Members’ Help with Simple
Maintenance Tasks

Members can do their part to ensure that rain water drains properly from
their windows, outdoor balconies, or patios. Here is a letter you can send
members to remind them to perform these tasks.

Dear Members:

Spring is here, and as we anticipate warmer weather and spring storms,
we would like to offer two tips that will help keep your home comfortable
and dry.

We recommend that you keep window sills clear of dirt and debris. Win-
dows often have a simple drainage, or Qveep,Osystem designed right into
the product. These water drainage pathways must be kept clear and clean
for the window or door to operate correctly.

Also, we ask that you check that rain water will have clear access to
unclogged [insert patio or balcony] drains. We know that members§insert
patios or balconies] often get cluttered during the winter. Ensuring that
nothing obstructs your patio or balcony drains will help keep your home
and your neighbor® home dry this spring.

It® important for us to make sure you are comfortable this spring, that the
buildings are well maintained, and that no one® property gets damaged.
Please help us by keeping these tasks in mind the next time you clean or
organize your home.

Sincerely yours,
Jane Manager

Sign up for a FREE Email Update!
Our E-Alerts get sent to your inbox—

after you sign up at www.vendomegrp.com

© 2007 by Vlendome Group, LLC. Any reproduction is strictly prohibited. For more information call 1-800-519-3692 or visit www.vendomegrp.com.
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ODebrigaughtin thevalleys
essentiajl createsa dam,which can
directthe moisturesidewvays and
underroof shinglesAlso, sitting
wateron flat roofs cancausethe
roofing felt to breakdown Oexplains
Antis. Roofing felt is therolled
paperlike materialusedfor water-
proofing.

Antis recommendsaving a
gualified sewice provider or mainte-
nanceworker remove all leavesand
debrisfrom rooftopsat leasttwice a
year Theinspectiongequiredwill
dependon the associatiors®egion or
patticular building setting.Q\ build-
ing might have alot of greeney
above theroofline requiringatten-
tion moreoftenthantwice a yeatO
Antis cautions.

DID YOU KNOW?

1 For significant mold growth to
occur, there must be a source of
waterN which includes invisible
humidityN and a source of food.
Foods for mold include common
building materials, such as ply-
waood, drywall, or carpets.

1 The right conditions can reacti-
vate mold. After a single incident
of water damage occursin a
building, mold can grow inside
walls and become dormant until a
subsequent incident of high
humidity. As a result, mold can
appear to be a sudden problem,
long after a previous flood or
water incident that didn®produce
amold-related problem at the
time.

Perform Water Testing

Use asimple hose and nozzle to
make sure flat rooftop drains, roof
gutters, and downspouts are not
clogged. Antis advises against using
strong water pressure, because the
downspouts and gutters are not
designed to comply with plumbing
pipe standards. If a hose and nozzle
do not clear the clog, sometimes sec-
tions of downspouts must be
removed to access blockages.

Visually Inspect Transition
Penetration Points

Another mgjor source of leaksisin
what Antis refers to as flashing-tran-
sition areas. Flashing is the weather-
proofing shielding placed around
objects that protrude from the roof or
walls of abuilding, such as pipes and
chimneys.

Wheninspectingthe building
exterior, Antis advisesnmanagersr
their staf members
to pay closeatten
tion to areaswvhere
walls meetwin-
dows, roofs, hose
bibs,andother
walls. OGenera}| leaksdo not occur
in thefield area.Ninety percentof
leaksoccurin lessthan10 percent
of abuilding®surfaceareaQsays
Antis.

If aleakoccursatthesetransi-
tion pointsbecausé¢he flashingele-
mentsdon®propery overlapwith
the building materialsbelov them,
call a professionalvateproofer
immediatey. A professionals rec-
ommendedecausenaintenance
workerssometimesealthewrong
flashingelementsFor example,with
stuccowalls, moisturetrapped
behindthe stuccocoatandthe wall
is releasedria the flashingelements

Ninety percent of leaks accur
in less than 10 percent of a
building’s surface area.

atthebottomof thewall. Sealing
theseelementdrapsthe moisture,
promotingstructuralrot andexacer-
batingleaks.It is importantto knowv
how to propery sealor fix flashing
elementsandwhich flashingele-
mentsto seal.

Advise Members to
Remove Deck and Window
Debris

Sometimes the simplest advice can
prevent catastrophes and stave off
member complaints. Antis recom-
mends that members periodically
vacuum their window tracks. Win-
dows, like rooftops, have their own
drainage systems. In diding win-
dows, drain holes are located at the
bottom corner joints. Debris can
obstruct these exits, causing leaks
into membersChomes. Sometimes
members or associations assume that
leaks from windows indicate a much
bigger leak prob-
lem, when simply
clearing out the bot-
tom window tracks
will do.

Also, advisemem

bersto keeptheir
decksclearof debris.Patio anddeck
drainsaresmall.A deckwith mis-
placedplantsor stray leavescan
obstuctthedrains,resultingin leaks
into their own or neighboring
homes.

You may want to incorporate our
Model Letter into your monthly
news etter or community Web ste to
remind your members to keep their
patios, decks, and windows clear of
debris. !

Insider Source

Charles Antis: President, Antis Roofing &
Waterproofing, 23362 Peralta Dr., Ste. 7,
Laguna Hills, CA 92653; (949) 461-9222;
charles@antisroofing.com.

© 2007 by Vlendome Group, LLC. Any reproduction is strictly prohibited. For more information call 1-800-519-3692 or visit www.vendomegrp.com.
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Free Expression Rules

(continued from p. 1)

The Backdrop

Twin Riversis a 10,000-resident com-
munity in East Windsor, N.J. It has 34
private roads, and a ate highway
runs through it. Covering approxi-
mately one square mile, Twin Rivers
comprises privately owned condo-
minium duplexes, townhouses, sngle-
family homes, gpartments, and
commercia buildings.

Twin Riversis not a gated com-
munity, and within its boundaries are
typical private businessesN dry
cleaners, gas stations, and banks.
Also, public facilities lie within its
borders, such as schools, a county
library, and a firehouse. The Town-
ship of East Windsor controls these
public facilities.

The amenities that the Twin
Rivers HomeownersOAssociation
(TRHA) offers are no different from
those provided by smilar associations
across the country. The TRHA over-
sees parks, playgrounds, and swim-
ming pools, and provides such
services as lavn maintenance, recy-
cling, garbage collection, and street
lighting. The way the TRHA is organ-
ized and operates is not unique. The
association sets reasonable rules and
regulations for members. All property
owners in the community are auto-
matically members of the association.
When buying property within the
community, purchasers are required,
as acondition of purchase, to abide
by the associationSrules.

Business Judgment Rule vs.
Constitutional Boundaries

In the Twin Rivers decision, the suing
members wanted the courts to over-
turn what they saw as overly restric-
tive free-speech rules. The suit sought
to give members the right to post

political Sgns on their lavns and pos-
sibly change the format of TRHA®
community newsletter, which current-
ly features a president® column on the
first page.

Even though homeowners knew
the rules when they bought their
homes, the appellate court rejected
the importance of this contractual
relationship. The court agreed with
Rutgers University law professor
Frank Askin, who heads the challenge
to the Twin Rivers board on behalf of
the American Civil Liberties Union
(ACLU), that there are significant
paralles between homeownersCasso-
ciations and governmental bodies.

Thereforethe coutt said an
associatios@ontrol of expressve
actiities, suchaspostingsignson
lawns, shouldnot be considered
a contractdisputeor a matterof
businesgudgment.

Historically, an association board®
actions have been judged according to
the business judgment rule. Generally,
acourt will refuse to review the
actions of aboard of directors, unless
there is an dlegation of conduct that
violates the gatutory duties of adirec-
tor. Directors must act not in self-
interest, on an informed basis, in
good faith, and in the best interests of
the association or corporation.

In arguing before the New Jersey
Supreme Court, Barry Goodman,
atorney for the TRHA, said that the
business judgment rule has been the
historical sandard for review and it
has worked. The TRHA® rules and
regulations are rationally related to
preserving community aesthetics and
property values, he said. And the
business judgment rule provides ade-
guate protection for members. If the
board makes unreasonable rules or
decisions, members have abasis for
lawsuits or can remove board mem-

ASK THE EXPERTS

MUST ASSOCIATION
ENFORCE COVENANTS?
If a board of directors has
not received homeowner
complaints concerning a violation
of the association®covenants, is
the board required to enforce
them?

Yes. Somewhere in a com-

munity association®govern-
ing documents, a covenant will
require the board to enforce the
rules set forth in those same doc-
uments. This requirement typical-
ly is found under the section on
the powers and duties of the
board of directors. The lack of
member notice to the board con-
cerning a violation doesn®miti-
gate the directors@esponsibility
to enforce the rules.

Accordingly, when people buy
their homes, they agree to
become members of the commu-
nity and to abide by the
covenants. When a board
enforces its rules fairly at all
times, with or without notice of a
member®complaint, it minimizes
selective enforcement complaints
from members who receive
notice of violations from the
board. These members can®point
to other community members
who have violated the same rules
and, yet, have not received a vio-
lation natice.

Paul D. Gucza, CMA, AMS, PCAM, is
the regional vice president of RTl/Com-
munity Management Assocs., Inc., in
Hurst, Texas.

Please address your questions to Eric Yoo,
Editor, CAMI Q&A, Vendome Group, LLC, 149
5th Ave., New York, N.Y. 10010, or email them
to eyoo@vendomgrp.com.

© 2007 by Vlendome Group, LLC. Any reproduction is strictly prohibited. For more information call 1-800-519-3692 or visit www.vendomegrp.com.
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bers without invoking New Jersey®
congtitution, Goodman noted.

Sign Posting Rules

Currently, the TRHA dlows each
property one exterior sign and one
sign placed in awindow. The location
of the exterior sign is limited to place-
ment in flowerbeds within three feet
of the residence, and the Sgn must
meet certain Sze regquirements.

Askin argued that passersby can®
see the Sgns in the flowerbeds, and he
presented photographs to the court
showing the lack of visibility.

Goodman explained to the court
that the TRHA®sign policy is con-
tent-neutral. The rules don®restrict
the message of the Sgn or when the
message can be displayed. A member
can display any dgn a any time of the
year, as long as it meets the Sze and
location requirements. Goodman sees
this as a reasonable atempt to pre-
serve the community aesthetics for
the greater good of the community.

Community Newsletter
Regarding the community news etter,
Askin asserted that if the TRHA is
considered a constitutional actor or
akin to a public governmental bodly,
then public funds can®be used for
partisan purposes of those in power.
He equated assessments to taxes.
Askin argued that it is wrong for the
association president to use the front
page of the newdetter every month
for his own agenda. To Askin, thisis
not a freedom-of-the-press issue; the
front page of the newdletter is acom-
mon eement of the community that
belongsto dl of its homeowners.

In an interview with the Insider,
Michael Karpoff, atorney for the
TRHA®B president, said that taxes are
not the same as assessments. (Taxes
support government functions, where-

as assessments pay for maintenance
and administrative costs. Associations
do not provide dl government servic-
es such as police, fire protection, and
schoolsOhe said.

Karpoff dso said that the home-
ownersCargument is impractical and
unconstitutional. GRegulating newsl et-
tersisimpractica in light of the limit-
ed space available in newdletters and
the potential number of different
viewpoints regarding any particular
issue, and differing views of what
constitutes political goeech.

A private organization requires
editoria discretion, and the U.S.
Supreme Court has held that dl kinds
of publications, including privately
produced pamphlets, are protected by
the First Amendment,Ohe said.

Evaluate Your Association’s
Rules

If the state® high court upholds the
appellate court®rule, the idea that
homeowners associations are quasi-
governments may gain traction across
the country. Askin has gated that, lit-
tle by little, other statesCourts will
follow New Jersey®lead.

At the very leadt, thiscase and a
recently proposed legidative bill in
Arizona seem to indicate atrend
toward loosening signage restrictions
in community associations. A meas-
ure is up for approval in Arizona®
House of Representatives giving asso-
ciation members the unrestricted right

£y

to put GFor SdleOsigns on their own
properties.

In New Jersey, Byrne has seen
clients addressing these types of free-
speech issues on a case-hy-case basis.
He says he has been evaluating these
cases more closely in light of the
Twin Rivers decision. The general
feeling among association atorneysis
that the court will limit or more clear-
ly define the gppellate court® deci-
sion, Byrne says.

However, New Jersey associations
may want to think twice when consid-
ering new rules connected to mem-
bersCexpressive exercises, such as
restricting the use of flyers related to
board dections, hanging flags outside
homes, or circulating member-initiat-
ed petitions.

It might be a good exercise for
managers and board members every-
where to review their rules regulating
membersCexpression and consider
their enforceability under gricter con-
stitutional limitations rather than
under the more lenient business judg-
ment rule. !

I Committee for a Better Twin Rivers v.
Twin Rivers HomeownersOAssn.: Dckt.
No. A-4047-03T2, 2006 N.J. Super.

LEXIS 29 (N.J. Super. Ct. App. Div.
2/7/06).

Insider Soureces

David J. Byrne, Esq.: Shareholder; Stark &
Stark, PC, 993 Lenox Dr., Lawrenceville, NJ
08648; (609) 895-7365.

Michael S. Karpoff, Esq.: Partner, Hill Wal-
lack, LLP; 202 Carnegie Center, Princeton, NJ
08543; (609) 624-0808.

Sign up for a Free Community Associations
& Apartment Building Management E-Alert!

Twice per month, you can get a free E-News Alert sent to
your email inbox that will give you the fast-breaking news,
best practice tips, and compliance updates you need to
stay on top of your industry and comply with the laws.

Go to the real estate section of www.vendomegrp.com,
and sign up for your free E-Alert now!

© 2007 by Vlendome Group, LLC. Any reproduction is strictly prohibited. For more information call 1-800-519-3692 or visit www.vendomegrp.com.
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How to Deal with Reasonable Modification

Requests

On Feb. 4, 2007, aNew Jersey co-op
community settled afair housing case
in which amember had requested a
specia parking spot as areasonable
accommodation for his disability. The
C0-0p management company had told
the member that there were no handi-
capped spots because the building
was constructed before the law
required them. The association®
board settled the case to avoid further
expenses.

@\ common misperception among
community associationsisthat fair
housing laws apply only to renta
gpartments, and not to community
associ ationsOsay's Nadeen Green,
senior counsel at For Rent Magazine.
Under the Fair Housing Act (FHA), it
is unlawful to discriminate with regard
to housing because of race, color, reli-
gion, sex, disability, familial stetus, or
nationa origin. For community associ-
ations, the most common complaints
come from disabled people.

This article will discuss how to
deal with requests from people with
disabilities who want to make physi-
cal changesN known as reasonable
modificationsN to common areas or
to their own units. For example, an
aging condo member who must use a
wheelchair asks for aramp for access
to her unit.

Basics of Reasonable
Modifications

Association boards must dlow dis-
abled members to make any reason-
able modification that is necessary for
the membersGull enjoyment of the
premises.

A refusdl to permit areasonable
modification anounts to discrimina-
tion on the basis of disability, in viola

tion of fair housing laws. Basicaly,
the law says that community associa-
tions must permit Geasonable modifi-
cations of existing premisesOif such
modifications are necessary for adis-
abled person® Gull enjoyment of the
premisesOANd a broad range of mul-
tifamily unit housing has been held to
this sandard.

Modifications affecting the struc-
tural integrity of the building might
not be considered reasonable. Accord-
ing to HUD, the premises aren®limit-
ed to the inside of adisabled
member®home. Premises dso
include the lobby, main entrance, and
other public and common areas of the
building. In addition, the person seek-
ing the modification must obtain
association approval before making
the modification, according to HUD.

EDITOR’S NOTE: In communities
built prior to March 1991, the dis-
abled member must pay for the rea-
sonable modifications, unless other
federal, state, or local laws state
otherwise. Because multifamily
housing units built for first occupan-
cy after March 1991 had to meet cer-
tain accessibility standards set forth
in the FHA, members are not
required to pay to bring their units
into compliance.

Watch for the May issue of Ven-
dome Group® publication Fair
Housing Coach, on handling modifi-
cation requests, for a more detailed
discussion on post-March 13, 1991,
building design requirements.

The following guidelines will help
reduce your community® chances of
facing a discrimination complaint.

Have dear policy on modifica-
tions. If adisabled member wants to
make a modification to acommon
area or her unit that is vecessary to

Go to the Real Estate section of our Web Site,
www.vendomegrp.com, for more information

about our publications.

afford such person full enjoyment of
the premisesOyou must permit that
modification, if it is reasonable.

That should be your policy,
although you should dso date that
each modification request must be
evaluated case by case. HUD®regula-
tions describe the following modifica-
tions as reasonable:

I Widening doorways to make
rooms more accessible;

! Ingtalling grab bars in bath-
rooms; and

I Lowering kitchen cabinetsto a
height suitable for people in wheel-
chairs.

There may be other reasonable
modifications you will have to
approve. But it isagood ideato
develop apolicy dating that reason-
able modifications will be gpproved,
and specifying that certain basic mod-
ifications are reasonable, such as
those cited in the HUD regulations.
This policy will demonstrate your
intention to comply with fair housing
laws and provide guidance to your
board members when they need to
make decisions. You can read HUD®
regulations a their Web ste,
www.hud.gov.

EDITOR’S NOTE: Be sure to con-
sult your association® attorney for
applicable state or local laws per-
taining to discrimination when
developing your policy. Although
many states and localities have fair
housing laws that are substantially
equivalent to the FHA, some of these
laws may impose more stringent
design and construction standards.

Develop palicy on verifying dis-
abilities. Your policy should include a
process for verifying the disabled

© 2007 by Vlendome Group, LLC. Any reproduction is strictly prohibited. For more information call 1-800-519-3692 or visit www.vendomegrp.com.
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member@ need for the modification.
For example, widening the doorways
is probably reasonable for a member
who needs awheelchair to gain
access to his apartment, but may not
be reasonable for amember with a
hearing impairment.

But you can®ask members about
their disabilities, so what should you
do? Create apolicy that requires
members to get athird-party provider,
such as adoctor or socia worker, to
give you a letter dating that the mem-
ber is disabled according to HUD®
definition and needs the requested
modification because of the disability,
says Mark Alper, director of fair
housing compliance, National Center
for Housing Management.

EDITOR’S NOTE: [t®agood ideato
create a verification form for third-
party verification. The form should
ask the third party to confirm that
the member meets the definition of
disabled and requires the requested
modification. Also, make sure you
include a release that the member
can sign, permitting the third party
to disclose confidential information
about the member® disability.

Have clear policy on accepting or
regecting contractors. You must alow
disabled members to make modifica
tionsthat are reasonable. But it@a
good ideato require adisabled mem-

ber to seek your approval before mak-
ing any structural changes. The mem-
ber should be permitted to choose who
will make the modification, but you
should require the member to consult
you before that person begins work.
Your policy should spell out the criteria
for accepting or rejecting contractors
or other workers who may be hired to
make the modifications.

For example, for work involving
structural changes, such as widening
adoor or installing aramp, you may
want to require the contractor to be
insured.

EDITOR’S NOTE: Whatever your
policy concerning contractors and
modifications, you must apply that
policy consistently to both disabled
and nondisabled members. For
example, if your policy is for a dis-
abled member to hire an insured
contractor to make major structural
changes to a unit, you must apply
the same policy to a nondisabled
member making major structural
changes to a unit, advises Green.

Put policiesin writing. Dedling
with modification requests differs
from some other fair housing issues
because you must evauate the reason-
ableness of requests case by case. One
way to be consistent is to put your
policies in writing. That way, your
staff, the board, and your association
members will know what your poli-

cies are. [t@agood idea to put your
policies in writing even if you have to
dtate, for example, M odification
requests will be evaluated individual-
lyOor QRequests for escrow payments
will be made on a case-by-case basisO

When possible, treat members
equally. One of the basic rulesin fair
housing law is that dl members must
be treated the same way. This means
that you need to treat al disabled
individuals equally, and treat disabled
and nondisabled individuas equaly.

For example, you can@tell awhite
disabled prospect that it® reasonable
for her to widen her doorway, and
then tell ablack prospect with the
same type of disability that you don®
think his request is reasonable. Simi-
larly, you can®let a nondisabled
member hire his unlicensed brother-
in-law to make major gpartment reno-
vations while enforcing a strict policy
requiring licenses and insurance for
anyone making modifications in dis-
abled membersCapartments. !

I Fair Housing Act: 42 USC ©3601 et.seq.

Insider Sources

Mark S. Alper: Director of Fair Housing Com-
pliance, National Center for Housing Mgmt.,
350 Corporate Way, Ste. 400, Orange Park, FL
32073; 888-291-5562; Mark@nhchm.org.

Nadeen Green, Esq.: Senior Counsel, For
Rent Magazine, 294 Interstate N. Pkwy., Ste.
100; Atlanta, GA 30339; nadeen.green@
forrent.com.

RECENT COURT RULINGS

parking space.

A Cadlifornia court dismissed the complaint. The mem-

Time Limit to Sue Association for
Alleged FHA Violation Expires

A member who occupies arental condominium sued the
association for denying her reasonable accommodation
request. The member had requested wheelchair-accessible
parking, but the association never provided a satisfactory

but she didn®<art her lavsuit until 2006. The member

had two years in which to file aFair Housing Act (FHA)

accommodation.

complaint for adistinct discriminatory act. Because the
two-year limit had expired, the member could not sue the
association for denying her areasonable parking

I Fair Housing Act: 42 USC =3601 et seq.

ber had asked for a handicapped parking space in 2002,

I McColm v. Anber: No. C 06-7369 PJH, 2006 U.S. Dist. LEXIS
92576 (Cal. Dist. Ct. N.D. 12/12/06).
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Recent Court RUIingS (continued from p. 7)

EDITOR’S NOTE: When associations take reason-
able accommodation requests seriously, and clear-
ly document the reasons for any denial of arequest,
they can avoid more serious problems in the long
run.

A member with a disability has two years in which
to file a private lawsuit in federal court. This court
has the power to award punitive damages in addi-
tion to ordering the reasonable accommodation.
Other difficulties can come from the Department of
Housing and Urban Development (HUD). If the
member files a complaint with HUD within a year,
HUD will investigate and may refer the case to the
Civil Rights Division of the Justice Department,
which will then conduct its own investigation, and
may file a lawsuit.

Association’s Attorney Not a Debt
Collector Under FDCPA

A member sued an association atorney for engaging in
deceptive, unfair, and/or unconscionable debt collection
practices under the Fair Debt Collection Practices Act
(FDCPA). To be considered a debt collector under the
FDCPA, an atorney or law firm must collect debts as a
substantial portion of the law practice. Indicators include
the amount of collection work, the frequent use of a debt
collection letter template, and the percentage of revenue.
Here, the atorney sues members to collect overdue fees
for condominium and homeowners associations. However,
the fee collection is avery small part of this association
attorney@work. Over the past several years, less than 1
percent of his income came from collection litigation.

An Ohio court granted a judgment without atrial in
the attorney@favor. The court stated that the attorney®29
foreclosure cases in one year were not enough to congtitute
debt collection. Also, there was no evidence that the attor-
ney used aregular system for filing foreclosures or a par-
ticular debt collection template.

I Corbett v. Wolfgang: No. 1:05cv583, 2006 U.S. Dist. LEXIS
80917 (Ohio Dist. Ct. S.D. 11/6/06).

| Fair Debt Collection Practices Act: 15. USC 11692 et. seq.

Condo Association Must Amend
Governing Documents

An association®governing documents identified a mem-
ber@unit as the Guperintendent® apartment OThe member
somehow had purchased and received a deed to the unit in
the 1970s. As a superintendent@apartment, the unit is con-

sidered part of the association® common dements. The
member sought to amend the governing documents to
reflect his ownership. The association agreed and tried to
amend the governing documents accordingly. However,
because the unit was considered a common dement, the
bylaws required unanimous approval. One unit ovner
voted against the amendment. The member then sued the
association and its president.

A Connecticut court avarded sole possession of the
unit to the member, under the theory of adverse posses-
sion. Thisis alegal method to transfer ownership of rea
property as long as date satutory requirements are met. In
Connecticut, adverse possession requires open, exclusive,
and uninterrupted possession of a property for at least 15
years without the owner® consent. Because the member
clearly owned his unitN contrary to the association®gov-
erning documentsN the court ordered the association to
adopt the proposed amendment so the member could have
clear title to his unit.

I Moore v. Savin Rock Condo: Nos. CV044002529S &

CV064021317S, 2006 Conn. Super. LEXIS 3718 (Conn. Super.
Ct. Jud. Dist. New Haven 12/7/06).

c Association Properly Towed Member’s
ar

A member@car was inoperable for two months, with aflat
tire and a broken axle. The association president left a
notice a the member@residence informing the member
that the car needed to be in operable condition or removed
from the community by a certain date, in accordance with
association rules. The date passed, and the association had
the car towed. The member sued the association for con-
versionN that is, one party wrongfully taking avay proper-
ty belonging to another.

A Connecticut court ruled for the association. The
member daimed that he never received the notice and that
the car had aflat tire for only aweek before the towing.
The court didn®believe the member@testimony. The Blue
Book value of the car was $500. However, the member
claimed that the car was worth $6,000, including the value
of tools and martia arts equipment that were in the car
when it was towed. The cost to retrieve the car, including
storage, was $1,200. The member refused to retrieve the
car, because, the court said, the cost was far more than the
car®actual value. The member aso admitted that he had
received other notices from the association in the past, 0
the court didn@believe that he didn®receive the notice in
this instance. !

I Gugliemi v. Zwerling: No. CV030825334S, 2006 Conn. Super.
LEXIS 3489 (Conn. Super. Ct. 11/20/06).
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